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PRO BONO LEGAL SERVICES FOR HUMAN RIGHTS:
ESSENTIAL WORK FOR THE PUBLIC GOOD

To meet the challenges of the legal profession, and the world,
pro bono policies should expressly include human rights work.

By Nancy J. Newman, Shruti Rana, and Mary Maloney Roberts'

What’s in your pro bono policy? Chances are, not enough. With October marking the eighth annual
National Pro Bono Celebration sponsored by the American Bar Association (ABA) Standing Committee on Pro
Bono and Public ServiceQ, law firms should review their existing pro bono policies to ensure that they meet the
needs of the modern legal profession, and the world.

The needs of poor and vulnerable populations for pro bono legal services are global. Armed conflicts
continue to create waves of refugees, and environmental disasters around the world require new levels of global
cooperation and corporate social responsibility. Pro bono legal services are critically needed to protect and advance
human rights within and beyond U.S. borders. At the same time, the legal profession is rapidly changing, as more
law firms become global businesses and lawyers engage with the new global marketplace. Thus, pro bono work
for human rights provides unique opportunities for lawyers to fulfill their duties to their clients, the public, and the
legal profession.

Yet law firm policies often define pro bono work too narrowly, to include only legal services for clients of
limited means, often limited to local populations. Such policies were often developed a generation ago, in a vastly
different legal, political, and technological landscape. While these
old models created transformational changes in their era, they Now 1s the time to
are ill-equipped to respond to the challenges of today’s worldg, .
and their limits have created an urgent problem: the unmet need re-examine pro bono
for legal services to promote and protect human rights. As we pOhCiGﬁS to ensure that
celebrate the importance of pro bono work nationally, now is the
time to re-examine law firm pro bono policies to ensure that they they embrace, support,

embrace, support, and encourage work to advance human rights and encourage work to
work. Such work epitomizes service pro bono publico—tor the public

advance human rights.
good.
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Defining “Pro Bono” In The Legal Profession

The ABA, the Pro Bono Institute (PBI), and the Association of Pro Bono Counsel (APBCo) each define
pro bono work somewhat differently. The ABA and PBI definitions emphasize “limited means” as a criterion for
determining what counts as pro bono work, while APBCo takes a more expansive approach, in which legal work
to advance human rights qualifies as pro bono without regard to the economic means of recipients.

ABA Definition

Rule 6.1 of the ABA Model Rules of Professional Conduct provides that lawyers should “aspire to render”
at least 50 hours of pro bono service per year, a “substantial majority of which” should be rendered to either:
“(1) persons of limited means or (2) charitable, religious, civic, community, governmental and educational
organizations in matters that are designed primarily to address the needs of persons of limited means.”’
While most human rights work should qualify as pro bono work in light of the vast economic inequalities between
the U.S. and the developing world,5 the ABA definitions seem to limit “pro bono” work to assisting the poor, and
thus human rights work is not necessarily included in its own right. Part (b) of the same rule, however, embraces
additional kinds of volunteer work:

(1)delivery of legal services at no fee or substantially reduced fee to individuals, groups or organizations
seeking to secure or protect civil rights, civil liberties or public rights, or charitable, religious,
civic, community, governmental and educational organizations in matters in furtherance of their
organizational purposes, where the payment of standard legal fees would significantly deplete
the organization’s economic resources or would be otherwise inappropriate;

(2)delivery of legal services at a substantially reduced fee to persons of limited means; or

(3)participation in activities for improving the law, the legal system or the legal profession.6

While the ABA model rule initially focuses on pro bono services for “those unable to pay,” the Comment
to part (b)(3) notes that service on bar association committees, boards of pro bono or legal services programs,
and other activities described in that section comes within the pro bono rule.” In other words, under the ABA’s
definition, work can qualify as pro bono when it constitutes participation in activities to improve the law, legal
system, or profession, with no “inability to pay” requirement.
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Pro Bono Institute Definition

Established in 1996, PBI is a nonprofit organization dedicated to improving and enriching pro bono
services by law firms, in-house legal departments, and public interest organizations in the U.S. and around the
world. PBI’s Law Firm Pro Bono Challenge, which embraces an aspirational standard for pro bono work by the
world’s largest law firms, “has become an industry standard, utilized not only by major law firms but by the legal

media in reporting the pro bono contributions of large firms.”" In PBI’s Pro Bono Challenge, “pro bono” means:

[A]ctivities of the firm undertaken normally without expectation of fee and not in the course of ordinary
commercial practice consisting of
(1) the delivery of legal services to persons of limited means or to charitable, religious, civic,
community, governmental, and educational organizations in matters which are designed primarily to
address the needs of persons of limited means;
(i) the provision of legal assistance to individuals, groups, or organizations seeking to secure or
protect civil rights, civil liberties, or public rights; and
(i11) the provision of legal assistance to charitable, religious, civic, community, governmental, or
educational organizations in matters in furtherance of their organizational purposes, where the
payment of standard legal fees would significantly deplete the organization’s economic

. . . 9
resources or would be otherwise inappropriate.

Paragraphs (i) and (ii1) recognize the “enormous unmet need for legal services to the poor”10 by including
an economic need requirement for service recipients. Paragraph (i1), however, reflects an understanding that
such a requirement does not apply to legal services to advance civil rights, civil liberties, or public rights. While
“human rights” is not explicitly mentioned in paragraph (i1), it is reasonably included as gusdem generis (““of the same
kind”). This is consistent with how “human rights” is defined in the Universal Declaration of Human Rights,
that every person 1s entitled to basic rights and freedom, “without distinction of any kind, such as race, color, sex,
language, religion, political or other opinion, national or social origin, property, birth or other status.” In short,
PBI’s definition of pro bono embraces work to protect or advance human rights, without requiring analysis of a
recipient’s economic status or ability to pay for legal services.

Yet PBI has struggled with this issue. To assist law firms confronting nuanced definitional issues, PBI
compiled guidance on what counts as pro bono work."” Unfortunately, in response to the question of whether
conducting legal research on international human rights issues and preparing a report on human rights violations
qualify as pro bono work, the guidance is equivocal, suggesting such work would 7ot count unless it is on behalf of
a “qualifying client group” or “poor person or an organization designed primarily to address the needs of persons
of limited means.”” And while a plain reading of PBI’s definition supports including international human rights
work, American Lawyer Media, in its 2015 pro bono survey, felt it necessary to confirm that international pro bono
work would count, but described it as an “exception” to the PBI pro bono rules."” Clearly, confusion abounds. But

it need not persist.



Association of Pro Bono Counsel Definition

Established in 2006, APBCo is a membership organization for those who manage law firm pro bono
practices; its mission is to maximize access to justice through delivery of pro bono legal services. . APBCo has
directly addressed the question of eligibility of nonprofit entities, such as those that partner with IANGEL, by
adopting three allernative criteria—mission, matter, means—for determining eligibility.16

Under APBCo’s approach, a nonprofit is eligible for pro bono legal services when its “mission is to serve
the indigent or to protect or preserve civil rights, civil liberties, public rights, or human rights, regardless
of its budget or means to pay attorney fees.”"’ Alternatively, ABPCo notes that even if an organization
that does not meet the “mission” criterion, if the specific “matter” for which the pro bono services are needed
involves a qualifying activity, i.e., “one that serves the indigent or fosters human, civil or public rights”
then it “should qualify under the PBI definition regardless of the entity’s ability to pay attorney fees.”"” Finally,
an organization that meets neither the “mission” nor “matter” criterion may qualify under the “means”

APBCo has dire Cﬂy addressed the criterion, which considers the recipient’s

. o o economic status: an individual or entity
question ol eligibility of nonprofit entities, | is eligible for pro bono services if it “lacks

such as those that partner with IANGEL, | sufficient means to afiord competent legal
counsel to handle the matter presented.”

by adopting three alternative criteria This alternative recognizes the origins of
the pro bono definition and its needs-based

—mission, matter, means— : e
model, while the “mission” and “matter”

for dCtCrmining Chglblhty criteria allow pro bono legal services to
protect rights, without regard to “means.”

APBCo’s approach is a sound model for promoting deeper engagement of the legal community in pro
bono work for human rights. While it complements and enhances the earlier and still prevalent needs-based
service model, it includes human rights work in its own right. In this way, APBCo’s definition not only continues
to promote access to pro bono legal services for the poor, it also broadens the scope of pro bono work in which
lawyers may engage.

Definitions Matter

Needlessly narrow definitions of what constitutes pro bono work cause worthy projects to be denied pro
bono assistance, or create unnecessary administrative barriers that prevent lawyers from providing aid where it is
needed most. They limit both the types of pro bono work in which lawyers may engage and the opportunities for
lawyers to gain invaluable experience from working on human rights issues. These unfortunate effects are evident.
In 2015, pro bono programs were reportedly “treading water,”20 struggling to engage enough lawyers to meet the
challenges in the legal profession. Yet legal services remain acutely needed to address critical human rights issues
around the world.
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Certainly, pro bono work for clients of limited means is essential and must continue. But law firms that
expressly include human rights work in their pro bono policies can also promote pro bono engagement on a
range of issues with long-term social impact, while enhancing their own stature in the legal profession. Pro bono
programs that provide legal services on human rights issues are often innovative, cutting-edge, and global—critical
areas for law firms seeking to compete effectively and thrive in the modern legal marketplace. As Andrew Guzman,
then associate dean for international and advanced degree programs at University of California Berkeley School
of Law, observed: “The importance of international activities of all kinds, such as in diplomacy, on climate change
issues and for business-related work, 1s growing in the U.S. and other countries.””’ Indeed, while law firm practice
once may have meant working within the U.S. on domestic issues, it now often involves multiple countries and

. 22
diverse legal systems.

International pro bono work, too, is on the rise. *In 2008, the International Bar Association (IBA), as
the “global voice of the legal profession,” issued its pro bono declaration calling on lawyers, law firms, and bar
association to provide pro bono service.”  The IBA’s view of pro bono work is expansive and includes work for
organizations that assist poor underprivileged, or marginalized persons or communities that otherwise could not
exercise or assert their rights or obtain access to justice. It also includes activities supporting the administration of
justice, and institution building, as well as assisting in legislation drafting and participating in trial observations and
election monitoring. With so much need in these area, the legal profession must reduce administrative obstacles,

and work to increase opportunities for engagement in international pro bono human rights work.

This is a natural evolution in the profession. In many US. law firms, immigration and asylum work
has qualified as pro bono work, and the principles applicable to such matters are often derived almost entirely
from applicable United Nations Conventions and the Universal Declaration of Human Rights. Lawyers also
increasingly participate in pro bono projects involving global issues, including supporting “individuals, charities,
development or aid organizations, other NGOs or governments” with post-conflict challenges in a time of rapid
globalization.25 This work can be done from the lawyer’s home country and can include “preparation of legal
information/summaries of legislation, legal research, advising, negotiation, drafting” and other work not requiring
physical presence or direct client representation.26 TANGEL fosters this kind of pro bono engagement to address
important women’s rights issues internationally. *" And as human crises spill across international borders, forward-
thinking pro bono counsel take action.” Thus, global human rights work plays a key role in addressing the world’s
needs, while also providing a crucial foundation for lawyers and law firms that wish to successfully meet the needs

of the rapidly changing and increasingly global legal marketplace.29

Such work also is essential for law firms seeking to recruit and retain the best talent, as law students “are clamoring
for international work experience.”30 It also helps attract and retain clients, who increasingly require firms they
hire to reflect best practices in diversity, innovation, and social responsibility; and to provide important training for
success. If a firm’s pro bono policy does not include human rights work, that firm will miss key opportunities to

train and inspire—and benefit from—the next generation of pro bono lawyers.



Check your policy.

As part of this year’s Pro Bono Celebration, law firms should review their pro bono policies. If a proposal
to do pro bono work in a human rights matter would be declined because the policy defines pro bono work too
narrowly, the policy should be revised to reflect the more expansive APBCo definition. Alternatively, IANGEL
suggests adding the following statement to dispel any uncertainty:

In recognition of the importance of lawyers and the rule of law in promoting equality, justice, and human
rights, [insert firm name] supports and encourages the donation of legal services that advance equality,

Justice, and human rights, as an important and valued part of its pro bono program.

For many firms, such a policy statement is a natural affirmation of the importance of work they already
do. For others, an updated pro bono policy will remove restrictions and promote engagement in critical pro bono
work for human rights.

Conclusion

With opportunities for international pro bono work increasing, law firms should not be hindered by
outdated policies that limit engagement in meaningful pro bono work. Pro bono policies should expressly include
human rights work. This will expand the availability of resources for global human rights work and provide
greater opportunities for lawyers to meet their professional obligations to serve the public,31 to practice with
integrity,32 and to enhance the perception of law as a noble profession.33

The need is great, and the time is now. IANGEL stands ready to help meet that need by connecting
volunteer lawyers to projects that benefit humanity, the legal profession, and the world.
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